JCE G GONALEZ
| BLA 94-376 Deci ded February 20, 1997

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, rejecting desert |and application CACA 33005.

Afirned

1 Desert Land Entry: Applications--Desert Land Entry:
Qul tivation and Recl amation--Desert Land Entry: Veter

Suppl y

An application for desert land entry that proposed to
grow prickly pear cactus wthout a systemof irrigation
froma water source on the | and sought to be entered
was properly rejected.

APPEARANCES  Jose G (onzal ez, Ralto, Gilifornia, pro se.
G N ON BY ADM N STRATI VE JUDGE ARNESS

Jose G (onzal ez has appeal ed froma February 7, 1994, decision of the
Gilifornia Sate Gfice, Bureau of Land Managenent (BLN), rejecting desert
land entry application CACA 33005.

h August 12, 1993, Gonzal ez sought entry to 200 acres in sec. 34,
T 2S, R 5E, San Bernardino Meridian, Galifornia, for cultivation of
prickly pear cactus. He did not propose toirrigate this crop, stating
that "the area is not serviced by any water source” and that he was
applying "for waiver of all irrigation requirenents.” He explained that
wai ver of irrigation was proper because: "Prickly Pear Cactus needs very
little water. In fact the only water needed is provided by yearly rain
fall."

Inrejecting this application, BLMfound that Gonzal ez did not qualify
for waiver of irrigation requirenents under 43 /R 2524. 6, because the | and
he proposed for entry was not part of a reclamation project, a necessary
prerequisite for such a waiver. See 43 GFR 2524. 1(b). B Mal so det er m ned
that prickly pear cactus was not a crop that requires irrigation and did
not, therefore, qualify as an agricultural crop wthin the neani ng of
section 2 of the Act of Mrch 3, 1877 (Desert Land Act), as anended, 43
US C § 322 (1994), which defines desert |ands as those "whi ch Wl not ,
wthout irrigation, produce sone agricultural crop.’
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Gonzal ez tinely appeal ed the decision. n page 4 of his statenent of
reasons for appeal (SOR, he concedes that he is not eligible for waiver
of the irrigation requirenents of the Desert Land Act, and agrees that
the BLMdeci sion was correct on this issue. Nonethel ess, he states that
al though he was unabl e to obtain water fromthe Gochel |l a Val | ey Vet er
Dstrict, he wll bring whatever water is needed for his proposal by truck
fromhis hone in Ralto, Galifornia, where he is served by a nuni ci pal
water contract, or fromthe hone of a friend in Desert Hot Springs who has
agreed to fill his portable water tank for the purposes outlined in his
application. He states that by "carting the water to the property |
believe that | have net the legal requirenent of irrigation” (SORat 1).
He al so argues that prickly pear cactus is an agricultural crop wthin
the neani ng of the statute quoted above because it produces an edibl e
fruit capable of cultivation and nmarketing for hunan consunpti on.
Admtting that the plant does not require irrigation, he suggests that
cultivation of fruit of a narketable quality requires sone irrigation,
which he wll supply at night fromhis portable tank (SORat 2).

[1] Irrigation is a necessary prerequisite for entry of desert |ands
of the Lhited Sates by one who proposes to reclai mthem"by conducting
water upon the sane.” 43 US C § 321 (1994); 43 (FR 2521.2(d); Lhited
Sates v. Smllow 74 1.D 1, 4 (1967). An applicant for entry to desert
[ and nust show he has a "pernanent use of sufficient water toirrigate and
reclaini the sought-after land; this showng is a "vital prerequisite to
approval of a desert-land entry application.” Wesley A Painter, 98 |BLA
69, 71 (1987). Wiile Gnzal ez has, on appeal, nodified his position, as
stated in his application, that no "water source" is needed for his
proposed activity on the desert |and he proposes to enter, he nakes it
clear that no pernanent use of water is planned for the land at issue. Hs
proposal to occasional ly water his cactus plants at night froma portabl e
truck tank filled at nunicipal water taps does not describe an adequat e
per manent water source that qualifies his application to enter desert |ands
w thin the neaning of the Desert Land Act and inpl enenting regul ati ons.

Sece Wsley A Painter, supra, 98 IBLA at 72, and cases cited therein.

Gonzal ez has, on appeal, al so changed his position concerning the need
to water his cactus plants. Wiile he now suggests that the quality of the
fruit produced by the plants nay be inproved by irrigation sonetine in the
grow ng cycle, exactly why, how and when this operation woul d be
acconpl i shed is not described, except that it would be nocturnal. As part
of his application to BLM Gnzal ez i ntroduced an articl e concerning
possi bl e commerci al uses of cactus: Robert Johnson, Thorny Question: WII
the Prickly Pear Be Kiw of the '90s? Vél| S. J., Jan. 26, 1993. Wiile
the article indicates there have been sone attenpts to cultivate and narket
prickly pear cactus, it suggests that future conmercial uses are
probl enatic, and concl udes t hat accept ance of the cactus fruit by business
and the pubI ic has not been established. A though Gnzal ez argues
otherw se at sone length, this is not a sufficient showng to establish a
new agricultural application for a plant the Journal article says "is
dismssed as a nere novelty by the Departnent of Agriculture.™
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BLMfound that the prickly pear cactus could not qualify the |and
sel ected by Gnzal ez for entry, because it is "an arid | and speci es whi ch
can be grown wthout benefit of irrigation.” This finding agrees wth the
description of the plant furnished by Gnzalez in his application, and wth
supporting anal ysis furnished by him n the record before us, it appears
that the prickly pear cactus is simlar to the century plant and pi ni on
pine tree considered and rejected by the Board as a basis for desert entry
inPatricia K Scher, 59 IBLA 276, 279 (1981). Like those plants, the
prickly pear cactus is an arid | and speci es that Gonzal ez has not shown
to have the necessary qualities to qualify his application for desert |and
entry under the Desert Land Act. The application nade by Gnzal ez was,
therefore, properly rejected by BLMas insufficient on its face to support
desert land entry.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the decisi on appeal ed
fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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